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1761 Receiver in bankruptcy bond,
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whistle, declaration requi-
sites

1767 Sheriff’s bond, parties
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pature, parties
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1777 Performance, plea
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1779 Appeal bond, judgment valid-
ity
1780 Appeal bond, nul tiel record
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. charge, plea requisites
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1784 Estoppel
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INDEMNITY BOND

{7‘87 Dishonesty amounting to lar-
ceny, plea

1788 Notice of loss, plea

1789 Prior misappropriation, plea

1790 Intoxication, res judicata

JUDGMENT OB DECREE

. 1791 Defenses generslly

1792 Pleading

1798 Jurisdiction, court; plea and
replication

1794 Jurisdiction, service;
and replication

1795 Nul tiel record; plea and Tep-
lcation

1798 Nul tiel record, proof

1797 Set-off, pleading

plea

1798 Non damnificatus, pleading
1799 Non damnificatus, plea, gen-
eral and replication -

1800 Non damnificatus, plea, spe-
clal

1801 Non-performance by plain-
tiff; plea, replication and
rejoinder

1802 Payment, plea

1803 Payment, replication

1804 Performance, pleading

1805 Performance, plea

1806 Performance, replication
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1807 Foreclosure under chattel

) mortgage, plea

1808 Non damnificatus, plea and
replication

1809 Right of property In defend-
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1811 Set-off, plea
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GENERAL ISSUE FORMS
GENERALLY 85
1824 Tllinois

§
1816 Nil debet

1825 West Virgin!
1817 Non assumpsit ginia

1818 Words and phrases

FORMS JUDGMENT

1819 District of Columbia 1826 Default, partial
1820 Illinois and West Virginia 1827 Judgment, requisites
1821 Mississippi 1828 Judgment, form

VERDICT

REQUISITES SUGGESTION OF FURTHER
1822 Debt and damages BREACHES
1823 Penalty, amount - 1829 Assignment, nature

IN GENERAL

1714 Action, maintenance

Debt is an appropriate remedy only when the sum to be
recovered is certain or when it may be rendered certain by com-
putation.! Unliquidated damages cannot be made the subject
of an action of debt.2

PARTIES

1715 Sureties

A suit on a surety bond against one of two obligors is main-
tainable unless the non-joinder of the other is pleaded in abate-
ment.?

1716 Third persons

A third person cannot sue on a bond which was entered into
by others, unless the bond was entered into directly and pri-
marily for his benefit.4

DECLARATION REQUISITES
GENERALLY

1n7 Capacity to sue, township
In an action of debt by a township in its corporate name it
is not necessary to allege in the declaration that the township

had been regularly incorporated.®

1 Haynes v. Lucas, 50 T11. 436, 438« Searles v. Flora, 225 Il 167, 172

(1869); Stewart v. Sprague, 71 (1907).
Mich, 50, 59 (1888). s Morris v. School Trustees, 13 Ill.
1 Haynes v. Lucas, supra. 266, 270 (1853).
3Porter v. Leache, 56 Mich, 40,
41 (1885).
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1718 Obligation, joint and several

In an action of debt by one of the obligees on an obligation
to several persons accruing to their relative and respective
interests, the declaration must allege the extent of the several
interests, so that a court might determine the relative and re-
spective right of the plaintiff.® If a joint obligor is dead, he
must not be noticed in the declaration nor should the survivors
be declared against as such, but they should be sued, as if they
alone were primarily liable.?

1719 Words and phrases

A declaration in debt must use the word ‘‘agree,”’ mnot
‘‘promise.’’ 8
DECLARATION UPON BOND

1720 Consideration

A declaration on a common law bond is good without averring
a consideration, as the seal imports it.?

1721 Delivery

In declaring upon a bond no averment of delivery is neces-
sary, especially where profert is made.!?

1722 Conditions and breaches

In an action upon a bond, the declaration should set out the
conditions of the bond and assign specific breaches.!? On a
penal bond, a plaintiff may assign in one count, as many
breaches as he deems necessary, or he may file as many counts
as there are breaches of the bond. When a single count contains
several branches, each breach answers the place of a separate
count and may be subject to a demurrer the same as a distinct
count.’? The assignment of a breach must be specific, not gen-
eral.13

¢ St. Louis, Alton & Rock Island

731, 732 (1845); Patrick v. Rucker,
R. Co. v. Coultas, 33 11l. 188 (1864).

19 TIL. 498, 439 (1858); Albin v.

7 Cummings v. People, 50 Ill. 132,
134 (1869).

8 Quinnip v. Carter, 58 IIl. 296
(1871).

9 Boyer v. Sowles, 109 Mich, 481,
485 (1896).

10 Boyer v. Sowles, supra.

11 People v. McHatton, 2 Gilm.

Talbott, 46 Ill. 424, 427 (1868);
Greene County v. Smith, 3 Scam.
227, 232 (1841).

12 Hibbard v. McKindley, 28 Ill.
240, 253 (1862).
23;’ Greene County v. Smith, 3 Scam,
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1728 Joinder of counts

A count upon an official bond and a count upon a simple
bond cannot be joined in one action.!* Counts in debt cannot
be joined with counts in assumpsit.!> In a declaration in debt it
is not permissible to add a count in assumpsit for interest, for
the reason that there can be no joinder of counts in debt and
assumpsit.1®

SPECIAL CAUSES AND DECLARATIONS

1724 Administrator’s bond, demand

It is not necessary under Illinois statute that a demand shall
be made upon an executor or administrator to pay any moneys
or dividend in accordance with an order of court before a suit
can be maintained against either of them and their bondsmen
upon the bond, or that a period of thirty days shall elapse
between the demand and the bringing of suit upon such a
bond.1?

In actions upon a bond of an executor or an administrator
whose letters have been revoked, it is not necessary to allege
in the declaration that a demand was made upon the adminis-
trator or executor for the amount due the estate.18

1725 Administrator’s bond, Narr. (IIl)

19 For that whereas, on, to wit, the ....... ees.. day of
.............. , 19.., one B died intestate in the county of
........ .... and state of Illinois, leaving a large amount of
personal estate in said county. That the said decedent left
him surviving his widow, ............ , and the following chil-
dren, and no other child or children of any child, viz.: J, a son;
R, a daughter; S, B and the defendant, D, who are his only
children and heirs at law. That the said defendant, D, then
was and ever since has continued to be a resident of the state
of Illinois. That the said defendant, D, on proceedings duly
had, was by the probate court of said ............ county,
on, to wit, the ............ day of ............ , 19.., duly
appointed administrator of the estate of B, deceased, and there-
upon duly qualified as such administrator.

14 Patrick v. Rucker, supra. thing said in Frank v. People, 147
15 Guinnip v. Carter, 58 Il 297. 11l 105, 111 (1893) to the contrary,
16 Guinnip v. Carter, supra. overruled.

17 MeDonald v. People, 222 IIL 18 Nevitt v. Woodburn, 160 Ill.
325, 330 (1906); Sec. 115, e. 3, 203, 214 (1896); Par. 39, c. 3,
Hurd’s Stat. 1911, p. 31; Sec. 13, ¢. Hurd’s Stat, 1911, p. 16.

103, Hurd’s Stat. 1911, p. 1624. Any- 19 See Bection 211, Note 60.
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That the said defendant, D, then and there entered into
bond with the defendants, H and M, as the good and sufficient
security required by the statute in that behalf, in double the
value of the personal estate, to wit, ............ dollars, ac-
cording to the statute in such case made and provided, and
conditioned as the statute then in force required and as more
particularly hereinafter set out.

That the said bond was thereafter signed and sealed by the
said administrator and his said securities, attested by the
then clerk of the probate court of ............ county, and
filed in his office; and which said bond was, on, to wit, the
............ day of ............, 19.., duly approved by
the said probate court of ............ county.

And the defendants there and then, viz., on the ...........
dayof ........ of ........ , 19. ., by their writing obligatory
under their respective hands and seals bearing date the said
...... dayof ......,19.., jointly and severally acknowledged
themselves to be held and firmly bound unto the plaintiff in
the penal sum of ............ dollars current money of the
United States, for the payment of which well and truly to be
made the defendants bound themselves, their heirs, executors
and administrators jointly and severally.

That said writing obligatory was and is subject to a certain
condition thereunder written, to the effect that if the said D,
administrator of all and singular the goods, chattels, rights
and credits of said B, deceased, should make, or cause to be
made, a true and perfect inventory of all and singular the
goods, chattels, rights and credits of said deceased, which
should come to the hands, possession or control or knowledge
of him, the said D, as administrator, or to the hands of any
person or persons for him; and the same so made should ex-
hibit, or cause to be exhibited, in the probate court of ........
county, according to law; and such goods, chattels, rights and
credits should well and truly administer, according to law;
and all the rest of the said goods, chattels, rights and credits,
which should be found remaining upon the account of the
administrator, the same being at first examined and allowed by
the court, should deliver and pay unto such person or persons
respectively as might legally be entitled thereto; and should
further make a just and true account of all his acts and doings
therein, when thereunto required by the said court; and if it
should appear that any last will and testament was made by
the said deceased, and the same should be approved in court -
and letters testamentary or of administration obtained thereon,
the said D, on being required thereto, should render and de-
liver up the letters of administration granted aforesaid; and
should in general do and perform all other acts which might
at any time be required of him by law, that then the said obli-
gation was to be void; otherwise to remain in full force and
effect and virtue, as by the said writing obligatory and the
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said condition thereof, remaining upon the files of said court,
will more fully appear.

That thereupon the said D then and there took upon himself
the administration of said estate and from thence hitherto
has been and still is such administrator.

But the plaintiff avers that the said defendant, D, has not
faithfully performed the acts required of him, or his duties as
such administrator, according to the terms of the said condi-
tions of the said writing obligatory, but has wholly failed and
refused so to do, to the injury of said J, R, S, B and G.

And plaintiff alleges as a breach of the said condition of
the said writing obligatory, that heretofore, to wit, on the

said ............ day of ............ , 19.., there came to
the hands of said D, as such administrator, a large sum of
money, to wit, the sum of ............ dollars, which it be-

came and was the duty of the said defendant, D, as such ad-
ministrator, to hold and keep and well and truly administer
according to law and deliver and pay unto such persons re-
spectively as might be legally entitled thereto; but the plain-
tiff alleges that the defendant, D, administrator, wholly un-
mindful of his duty as aforesaid, wholly failed so to do, but
delivered and paid the whole of said fund to persons not
legally entitled thereto, to wit, to the defendant, H, without
any order of the court therefor.

Plaintiff alleges that afterwards, on, to wit, the ............
dayof ............ , 19.., the said defendant, D, as such ad-
ministrator, filed in the probate court of .......... county
his certain report and account in and by which the said ad-
ministrator showed to the probate court of said ............
county that he had loaned of the funds in his hands as such
administrator, the sum of ............ dollars to the said H-

and E H, his wife, which said sum has been lost, by reason of
the fact that the said H and E H have become insolvent and
the securities given to secure the same have become valueless.

That thereupon the said probate court of said ............
county entered an order, disapproving said report and account
and disallowing the said claim of said administrator for credit
in his said account for the amount of his said loan, and direct-
ing the said administrator to make and present to the court
a new report and account, from which said claimed credit be
omitted.

That afterwards, to wit, the .......... day of .......... ,
19. ., the said defendant, D, as such administrator, under the
direction of the said probate court of ............ county,

made and filed in the office of the clerk of said probate court
and presented to said probate court, a new account and report,
in and by which it appeared that there was in the hands of
such administrator, of the assets of said estate, certain sums
due from such administrator to the various persons for whose
use this suit was brought as aforesaid; that is to say, there
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wasdue ............ , widow of said decedent, as her distrib-
utive share of the assets of said estate, after charging her
and allowing the administrator credit for all sums paid to
her or for her use by said administrator, the sumof ..........
dollars as the unpaid balance of her distributive share of the
estate of said decedent; that there was due to R, after giving
to said administrator credit for, and charging her with all
sums paid to her or for her acecount by said administrator, the
sumof ........ dollars as the unpaid balance of her distribu-
tive share in the estate of said decedent; that there was due
to S, after giving to said administrator credit for, and after
charging her with all sums paid to her or for her account
by said administrator, the sum of ........ dollars as the
unpaid balance of her distributive share in the estate of said
decedent; that there was due to B, after giving to said ad-
ministrator credit for, and after charging him with all sums
paid to him or for his account by said administrator the sum
of ........ dollars as the unpaid balance of his distributive
share in the estate of said decedent.

That there was also due and unpaid to G, the attorney of
the said estate, ............ dollars, and unpald court costs
amounting to the sum of ............ dollars.

That thereafter, to wit,onthe .......... dayof..........
19. ., upon proceedings duly had, in the.said probate court of
............ county, before the Judge thereof, it was by the
said court finally adjudged that the aforesaid amounts re-
spectively were held by the said defendant, D, as such admin-
istrator for the use of the parties aforesaid; and it was by
the consideration and judgment of said court ordered and
decreed that such administrator do pay within five days from
the making of said order to the parties severally entitled to the
said sums of money; ; that is to say, that he should pay the said
costs-and attorneys’ fees:

That he should pay to ............ $......

That he should pay to R $......

That he should pay to S $......

That he should pay to B $......

The plaintiff alleges that although more than five days have
elapsed since the making of said order, and although after the
expiration of said period of five days each of the persons for
whose use this suit is brought demanded of the said D that
he pay to them the amounts due to them respectively, as
per the terms of said last named order and decree of said
probate court of ............ county ; yet the said defendant,
D, administrator, as aforesaid, has wholly failed and refused
and still does refuse to pay to the persons so entitled as afore-
said, the whole or any part so found due as aforesaid.

And the plaintiff assigns as a further breach of the condi-
tion of said-writing obligatory, that, on, to wit, the .......... '
dayof ............ , 19. ., there was in the hands of the said
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administrator, after the payment of all debts, expenses of
administration and-all other lawful charges against the said
estate of B, deceased, the following named sums in the hands
of such administrator, as their respective distributive shares
of the estate of said decedent in his hands; that is to say, that
there was in his hands as such administrator the sum of
$.oa as the unpaid balance of the distributive share
of said .......... , widow of said decedent, also the sum of
$...... as the unpaid balance of the distributive share of S,
daughter of said decedent, also the sum of §...... as the
unpaid balance of the distributive share of R, daughter of
sgid decedent, also the sum of §...... as the unpald balance
of the distributive share of B, son of said decedent.

That in addition to said sums so as aforesaid held by him

for the said distributees as aforesaid, the sum of $...... , the
unpaid attorney’s fees of @, the attorney of said estate, in
the management of said estate and the sum of $...... , un-
paid costs of administration.

That thereupon, on, to wit, the .......... dayof..........
19. ., the said defendant D, as such admmmtrator, filed in the
probate court of ............ county his final account and

report showing the facts.

That thereupon, by the consideration and Judgment of the
said probate court of ............ county, it was by said
court ordered, adjudged and decreed that the final account
and report of said administrator be approved, and that the

said administrator pay said unpaid costs of $...... , and the
said attorney’s fees of §...... ,andto ............ the sum
of $...... , and to R the sum of $...... , and to S the sum
of §...... , and to B the sum of $......

But the said D, administrator as aforesaid, wholly unmind-
ful of his duty in the premises, has not paid the said sums
of money or any part thereof, but has wasted the said moneys
and effects, and wholly fails and refuses to pay any part
thereof to the parties so as aforesaid entitled thereto. By
means of which premises, an action has accrued to the plain-
tiff for the use aforesaid, in the said sum of $.......

Yet, the defendants, though requested thereto, have not paid
to the plaintiff or to any of the persons for whose use this
suit is brought, the said sum of money or any part thereof,
but refuse so to do, to the damage of the plaintiff for the use
aforesaid in the sum of $......

And therefore for the use aforesaid this suit is brought.

Affidavit of amount due

........... , being duly sworn upon his oath, says that he
is the attorney for the plaintiff in the above entltled cause,
that the demand of the plaintiff is for the damages resulting
from the breaches of the condition of the bond of D, as ad-
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ministrator of the estate of B, deceased, executed by the said
D, as principal, and by H and M as suretles, the said breaches
conswtmg in the failure of the "said administrator to pay in
accordance with the order of the probate court of ...........
county, to the persons for whose use this suit is brought, the
several sums found to be due by the said probate court and
ordered by the said probate court to be paid to them respec-
tively; that is to say,to G, $...... P38 7+ T ,$......

to S, $...... ;to R, $...... , and to B $...... . that the
amount due plamtﬂf for the use aforesaid from the defend-
ants, after allowing to the defendants all their just credits,
deductlons and set-offs, is $........

oooooooooooooooooooooo

Subscribed, ete.

1726 Appeal bond, action, gist

The gist of an action on an appeal bond is the nonpayment
of the judgment rendered on appeal.2®

1727 Appeal bond, declaration requisites

A declaration on an appeal bond given in a case appealed
from a justice of the peace is sufficient if it sets forth the execu-
tion and contents of the bond and then alleges, with reasonable
certainty, a trial of the case on appeal, an affirmance of the
judgment, and nonpayment thereof, without averring jurisdic-
tion in the justice or the filing of the bond.2!

1728 Bond to remove obstructions from leased premises,

Narr. (1I1.)
For that whereas the defendants, on the ............
day of ............ ,19..,1in ...l , in the county of
............ and state of Illmom by their writing obligatory

bearing date of that day, did Jomtly and severally acknowl-
edge themselves to be held and firmly bound unto the plaintiff
in the sum of ......... | U ) dollars, above demanded
to be paid to the plaintiff, which said writing obligatory was
and is subject to a certain condition thereunder written.
Whereby after reciting to the effect that the above bounden

............ had leased from the ............ day of
............ ,19..,tothe ............ day of ............
19. ., the following described premises, to wit: (Insert legal
descrxptlon of property) And that said .............. was

desirous of erecting thereon a bathing establishment, driving

20 Smith v. Whitaker, 11 Il 417, 21 Smith v. Whitaker, 11 Ill. 418.
419 (1849). .
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certain piles into the ground therefor and making other altera-
tions and improvements in furtherance of the promotion of

said bathing establishment, and that said plaintiff, .......... ,
claimed to own or hold some right, title or interest in said
premises, it was provided that said ........... . should re-

move or cause to be removed off and from the said premises
hereinbefore described, all erections, piling or improvements
of all kind that he should thereafter erect upon said premises
before or by the expiration of the term of his said lease of
said premises, and that he would restore said premises to
the same condition they were in at the date of said lease at
his said own cost and expense; that in such case said obliga-
tion should be void and of no effect, but that otherwise it
should remain in full force, as by the said writing obligatory
and the said condition thereof in the possession of plaintiff
and ready to be produced in court will appear.

And although the term of said lease as recited in said writ-
ing obligatory has long since expired, the said defendant,
............... , has not removed from the said premises all
erections, piling and improvements erected thereon and has
not restored said premises to the same condition they were
in at the date of said lease, but so to do has wholly failed and
refused; and that said buildings and improvements erected
upon said premises by said ....... +.... 8till remain and en-
cumber said premises; whereby an action has acerued to the
plaintiff to demand of the defendant the said sum of .........
dollars above mentioned. Yet, the defendant, though often
requested, has not paid to the plaintiff the said sum of money
demanded or any part thereof, but has wholly refused so to
do, to the damage, ete.

1729 Constable’s bond, action

The sureties on a constable’s bond are liable for an act done
by the officer in his official capacity under color and by virtue
of his office22 In Maryland the sureties are liable only for a
breach of an official duty.2®

1730 Commissioner’s bond, Narr. (W. Va.)

For this, to wit, that heretofore, to wit, onthe ............
day of ............ ,19..,and ............ , in his lifetime,
and who is now deceased, by their certain writing obligatory,
sealed with their seals, and delivered to the plaintiff, and to
the court now here shown, the date whereof is the day and
year aforesaid, jointly and severally acknowledged themselves,
their executors, administrators and assigns to be held and

22 Greenberg v. People, 225 IIL 23 State v. Dayton, 101 Md. 598,
174, 179 (1907). 599 (1905).
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firmly bound unto the town of ..... eeieee , in the sum of
............ dollars, above demanded to be paid to the plain-
tiff; to which said writing obligatory a condition was and is
annexed to the effect following, to wit: The condition of
the above obligation is such that whereas, the above named,
............... (the blank in the bond not being filled, but
meaning the above ............ ), has been appointed one of
the commissioners of ............ , now, therefore, if the said
............ shall faithfully perform the duties of bond com-
missioner and account for and pay over all money that may
come into his hands (meaning into the handsof ........... <)y
by virtue of said office as the council may direct and as the
law provides, then said obligation to be void, otherwise to
remain in full force and virtue.

And the plaintiff avers that the town of ............ , on
........ , 19.., passed an ordinance authorizing the issue
and sale of bonds of the town of ............ , West Virginia,

and the application of the proceeds to the paving and sewer-
ing of the streets of the said town, under which ordinance
............ and ............ were appointed as commis-
sioners to sell said bonds, and to perform other duties in the
said ordinance set forth, which said ordinance was ratified
at a special election held for said purpose on the ...... ceeens
day of ............ , 19. ., which said ordinance also provided
for a bond to be given by each of said commissioners under
which said ordinance the bond as aforesaid was executed.
And the plaintiff avers that the said ......... ... did not
faithfully discharge the duties of bond commissioner, and did
not account for and pay over the moneys coming into his
hands as such, as the town council of ............ directed
and as the law provided, but therein made default; and for
assigning a breach of the condition of said bond, the plaintiff
further avers, that on and after the said ......... ... day of
..... ee-eeesy 19.., and during his continuance in the office
of bond commissioner as aforesaid, the said ............ col-
lected, received and became charged with as such bond com-
missioner, for the use of the town of ..... cereann , the sum

And the said plaintiff further avers that the said town of
........... did, on the ............ day of ............
19 ., make and pass an order and duly enter the same of
record in which the said town of ............ directed the
said ...... .00y ceiiiiieneen and ........ .... as bond
commissioners to pay the sum of $...... , part of the above
$...... ,over to ............ , town sergeant of the town of
............ , of which the said bond commissioners aforesaid
and said defendant administrator had notice.

And the plaintiff further avers that it has demanded of
2nd from said bond commissioner aforesaid and of ..........
and of the said commissioners and of ............ , adminis-
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trator of the estate of ............ , deceased, the whole
amount of money so received by him as aforesaid, to wit, the
sum of $...... , of which the said ............ and said de-
fendant, administrator, had notice.

And being 8o indebted to the town of ............ , in the
sum of money aforesaid, with interest thereon as aforesaid,
the said defendant administrator as aforesaid, though often
requested, did not, nor did any one for him, pay to the said
town of ............ ,orto ............ , sergeant of the
town of ............ , or to any other person authorized to
receive the same, the said sum of money and interest thereon
as aforesaid, or any part thereof, but to pay the same or any
part thereof wholly failed and refused and still doth refuse.

And so the plaintiff says that by reason of the breaches of
the condition of the said bond above assigned as aforesaid,
an action hath accrued to the said plaintiff to demand and
have of the said defendant administrator the sumof ..........
(P ) dollars first above mentioned.

Yet, the said ............ , bond commissioner, has not
paid, nor the said bond commissioners, and the said ..........
in his lifetime did not pay, nor hath the said defendant admin-
istrator as aforesaid, since the death of the said ............ ,
as yet paid the above sum of ............ (........) dollars
above demanded or any part thereof, to the said plaintiff
(although often requested so to do), but the said ............
in his lifetime 80 to do wholly refused, and the said defendant
administrator as aforesaid, ever since the death of the said

............ , hitherto hath wholly refused and still doth
refuse to pay the same, or any part thereof, to the said plain-
tiff, to the plaintiff’s damage, $......

And the said plaintiff brings here into court the said writing
obligatory, sealed as aforesaid, which gives sufficient evidence
to the court here of the debt aforesaid, in form aforesaid
the date whereof is a certain day and year therein men-
tioned, to wit, the day and year in that behalf above mentioned.
Therefore, it sues.

Townof ................ ,
a municipal corporation,
by counsel.

....................

Counsel.

1731 Oontractor’s bond, contract abandoned, Narr. (Iil.)

For that whereas, the defendants, on, to wit, the ..........
day of ............ , 19.., by their writing obligatory bear-
ing date of that day, sealed with their seals, jointly and sev-
erally acknowledged themselves to be held and firmly bound
unto the plaintiff in the sum of ............ dollars, above
demanded, lawful money of the United States, for the pay-
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ment of which they acknowledged themselves, their heirs,
executors and administrators to be bound jointly and sev-
erally; that said writing obligatory was and is subject to a
certain condition therein written, reciting that the above

bounden ......... ... and ....... ..... had entered into a
certain contract in writing with said ............ , bearing
date the ............ day of ............ , 19.., for the

furnishing of labor and materials in and about the construec-
tion of a portion of the work covered by a certain contract

dated the ........ ee..dayof ............ ,19.., and a sup-
plementary contract dated the ...... e... dayof ....... ceey
19.., between the late firmof ......... ..andthe...........
of ............ , more particularly deseribed in said contract
between said .............. and .............. and said
........... ; that it was further provided in said writing
obhgatory that if the said ............ and ............

should in all respects well and truly keep and perform the
said contract on their part in accordance with the terms
thereof and of the plans, specifications and profiles therein
referred to in the time and in the manner therein deseribed,
and should do and perform each and every of the covenants
in said contract contained, then said obligation to be null and
void, otherwise to remain in full force and effect, and that it
was expressly understood and agreed that the said sum of
............ dollars should be the agreed and liquidated dam-
ages for the breach of said bond and not in the nature of a
penalty; and that said writing obligatory, signed by said
defendants and so sealed with their seals, the defendants then
and there delivered to the said ..............: which said
writing obligatory is now to the court here shown. Yet, the
said defendants did not keep and perform the obligations of
their said writing obligatory, but therein wholly failed and
made default; and by way of assignment and breach of the
conditions of said writing obligatory the plaintiff says that

the said .............. and ............ .., on the day of
........... 19. ., entered into a certain written contract,
signed by ‘the said ............ and ............ and sealed

with their seals, which is the same contract referred to in
said writing obligatory, which contract was in the words and
figures following: (Set out contract).

That the said ............ and ........ ... did not keep
and perform the said contract in accordance with the terms
thereof, and did not perform each and every month the full
month]y pro rata part of the work agreed to be performed
according to the terms of said contract, and did not keep upon
said work a sufficient number of men or machinery to com-
plete the proper pro rata of the work -for each month accord-
ing to the terms of said contract, and failed to perform such
pro rata portion of said work of each month during the term
of said contract as would complete the same by the ....... ves
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day of ............ , 19.., as therein required, and did net
perform said work nor the pro rata share thereof to the aa.tls-
faction of the chief engineer of the ........... Y S
and did not make progress upon said work during said time
to the satisfaction of the chief engineer of the ......... ees
of .......... That before the .......... dayof ..........,
19. ., the chief engineer of said ............ of ............
decided that 8aid ............ and ........... . had not
made sufficient progress upon said work as required by the
terms of said contract, and that they, the said ..............
and ............ had not performed in each month before
that time the pro rata share of said work required to com-
plete the same by the time in said contract required, and
did not keep sufficient men and machinery upon said work
to complete the same and to perform the pro rata share of
the same each month as required by said contract; that on
the ............ dayof ............ , 19. ., the plaintiff took
possession of said work and afterwards completed and per-
formed the same as he lawfully might according to the terms
of the contract between the ............ of ...iviinnn. and
the firm of ............ ; and that the plaintiff, in and about
the performance and completion of said work, expended a
large sum of money, to wit, ............ dollars in excess of
the amount agreed by the plaintiff to be paid to the said
............ and for the performance of said work.

And afterwards said ............ and .....00000.. filed
their certain bill of complaint in the ....... eee.. court of
............ county on the chancery side thereof and made
the plaintiff and ome ............ defendants thereto; that
in said bill the said ............ , among other things, set
forth the said agreement of date, ............ , between
............ , surviving partner of the firm of
and the said ............ , and alleged the execution of the
same, and that said ............ , under the firm name of
........... , under the terms of said contract of ...........,
19.., entered upon the performance of the same and com-
menced and prosecuted work thereon and provided tools,
machinery and appliances for use upon said work; that it
was provided by said contract that in case the engineer of

said ............ should be of opinion that the work con-
tracted for under said contract by said ............ was not
being carried out by a sufficient force of men, then said
........... should have the right to notify said ...........
of such decision of said engineer and said ............ should
be entitled to such a notice, and after being so notified said
............ should increase their men or force of men and

machinery so as to complete the proper pro rata share of the
work for each month; that upon their failure so to do, said
............ might enter upon and take possession of the
work, and of the machinery; and that the said ............ ,
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the plaintiff herein, on the ............ day of .......... .
19.., without havmg notified said ....... ceeen or either of
them, as required by said contract that they were in default
in the performance of the same and after they had accumu-
lated an amount of material upon the ground and while they
were engaged in performing the work required to be done
under said contract, took possession of all their machinery
and tools and has ever since kept possession of the same.
Said bill prayed, among other things, that the defendant,
........... ., be required to answer unto said bill, and that
said ............, the plaintiff herein, might render an ac-
count and be reqmred to pay to said ..... feeenes whatever
amount might be found due to them by reason of the taking
possession of the said contract by said ............ , and the
taking of the tools and machinery.

And afterwards the plaintiff herein filed hig certain answer
to said bill of said .............. , and his certain cross-bill
in said cause. By said cross-blll this plaintiff alleged, among
other things, that on the ............ day of ............
19.., cross-complainant and .............., copartners, as
........... ., entered into a contract with the ............
of ............ for the performance of certain work of said
........ «...., according to the terms and conditions therein
provxded which contract was filed with said cross-bill as
exhibit ‘“A”’ and made a part thereof; that afterwards
............ departed this life and said ............ became
the sole proprietor of said work and entered upon the per-
formance of the same under the terms of said contract; that
on the ............ dayof ...... ceeneey 19.., ..., ceeenes
and ............ , partners a8 ............, entered into a
contract with him bearing date the .............. day of
......... ..., 19.., and that on the same date, to secure the
performance of said contract of .......... ceeey 19.., said
cecessees.. 8nd ...... «...., @8 principals, and .......
and ............ , a8 sureties, executed their certain writing,
sealed with their seals, conditioned for the faithful perform-
ance of their contract by said ............ , which said last
mentioned contract and writing or bond were also made a
part of said cross-bill as exhibits ‘‘B’’ and ‘‘C’’ thereto; that
said ............ entered upon the performance of said con-
tract of ............ and did not provide a sufficient force
of men and sufficient equipment to enable them to make such
progress with said work as was required by the terms and
conditions of said contract and the contract of said ..........
with the ............ but on the contrary they failed to
give proper attention to the work and at times wholly neg-
lected the same and failed to provide a sufﬁclent force of
men and sufficient machmery and equipment to insure the
progress of the work from time to time as required by said
contract; that said chief engineer of the ............ de-
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cided at several times that the work performed by said
............ did not comply with the terms of said contract
and did not comply with the terms of the contract of said
........ ee.. withsaid ............; that said ............
made repeated demands, some in wntmg and some verbal,
upon said ............ for the more expeditious performance
of said work but that they wholly failed to comply with
said demands from ............ until ............ ; that on
orabout ............... said ............ were in default in
the performance of their contract and were so far behind in the
work upon the same as to render it impossible to complete
the work with the force of men and the equipment then pos-

sessed within the time required by said contract of .......... ,
and the contract between ............ and ............ ;
that by ressom of mid non-performance said ....... .....was
in default in the performance of his work with the ..........
that upon taking possession of said work the plaintiff pre-
pared a written noticeto ................ and ............ ,
sureties upon the bond of .......... , and upon the ........
dayof .............. 19.., caused copies of the said notice-
to be served upon 8aid ..rennnnn... and ............ by
delivering a true copy to each of them personally, not1fymg
them that said ............ had made default in said work;
that ............ and ............ failed to comply with
the request contained in said notice and ............ and
........... did no further work upon said contract after
............ , 19.., but wholly abandoned and neglected the
same; that neither said ............ nor ............ there-
after offered to repossess themselves of said work; that on
the ............ day of .......... , 19..,8aid ............

took possession of said work; that there were upon the ground
engines, tracks, material and tools of various kinds necessary
for the conducting of said work, which had been used therein
by said .......... ..uptothe.......... dayof ...........
19. ., and that said ............ made reasonable use of the
saime in the completion of said work and completed said
contract to the satisfaction of the ........... of ...........
under said eontract; that by reason of the default and fallure
of said ..... e under said contractof ............ , said
cross-complainant was put to great expense in the perform-
ance of said work and kept an account of the cost of perform-
ing said work, and did said work in an economical and careful
manner, and was put to great cost and damage to the extent of
........ dollars and ........ cents; and that said ........
and ............ were liable to pay said amount under the
cond.ltlons and obligations of their said bond. Said cross-bill
further alleged the making of another certain contract of
date ............ , 19. ., between said cross-complainant and
............ for work other and different than that mentioned
in said contract of ............ , 19.. The prayer of said
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cross-bill was that an account might be had and taken under
said contract of .............. , and that the amount of work
upon said contraet which said ............ failed to perform
might be ascertained; that the actual cost of performing the
last named work by the cross-complainant might be ascer-
tained; that the amount of damages which the said cross-
complamant had sustained by reason of the failure to perform
said contract might be stated, and that an _accounting be had
upon a certain other contract mentioned in the original bill
of complaint of date .............. Said cross-bill made
ceeesesses.. defendants thereto and prayed that they be
duly summoned and required to answer said ecross-bill, but
vot under oath; that upon the final hearing said ............
may be decreed to pay to cross-complainant whatever damages
he had sustained by reason of the failure of the said ..........
to perform said contract of ......... P ; and that said
vveessee.... might pay certain damages under a certain other
contract.

And thereupon process or summons, as prayed in said cross-
bill, was duly issued in said cause and served upon said
cesveese.. and o......... And afterwards said ..........
duly appeared in said cause by their respective solicitors and
filed their demurrer to said cross-bill; and such proceedings
were had therein that said cross-bill was dismissed as to said

""And afterwards 88id ................ filed their answer to
said cross-bill, admitting the execution of said contract of

Ceeeeeeeeeny 19. ., and that they entered into the perform-
ance of the same, and denymg certain allegations in said cross-

bill and that they were in default on the .............. day
of .............. » 19.., with the performance of their work
under said contract of ......... ..., a8 in said cross-bill al-

leged; and denying that the cross-complainant notified them
of their default under said contract and that they abandoned
and neglected said work at any time; and neither admitting
nor denying that the cross- complamant performed said work
to the satisfaction of the ............ of ............ ; and
denying expressly that said cross-complamant had sustained
reeresaeaas damages by reason of their default under said
contract of ............

And afterwards such proceedings were had in said case
upon the hearing thereof that a decree was rendered therein
by the ............ court of ............ county, finding
the equities in said cause were with the said ......... veey
except as to the (State matter of exception), and that the
said ................ was entitled to the relief prayed in his
cross-bill, and finding the facts alleged in said cross-bill to be
substantially true, and that said ............ and ..........
failed to keep and perform the terms of said contract of
and failed to keep upon said work a sufficient

eesscce v
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force of men and machinery to complete the monthly pro rata
of the same according to the terms of said contract, and
failed to perform the monthly pro rata of the same accordmg
to the terms of said contract; and that the chief engineer of
the ............ 1) S rightfully decided and de-
termined that 8id e and ............ had made
default in the terms of said contract and had failed to keep
a sufficient force of men and machinery on said work to per-
form the monthly pro rata therein, and had failed to perform
the monthly pro rata of the same; and that said ............
might lawfully take possession of said contract according to
its terms and conditions. And that on the ............ day
of ............ , 19.., on behalf of ............ , consented
and agreed that said ............ might enter upon and take
possession of said work; and that ............ on said date
entered upon said work and took possession of the same and
afterwards completed the same to the satisfaction of the

............ of ............; and that in the performance
of the work agreed to be done by said ............ , said
............ paid out large sums of money which exceeded
the amount by him agreed to be paid said ............ ; and.
it was adjudged and decreed by the court that the cause be
referred to the ............ in chancery to state an account;
and the bill of complaint of said ............ was dismissed;

and said account was ordered to be taken of the balance of
the transactions under the two several contracts, one of date
................ , 19.., being the same one referred to in the
writing obligatory herein, and one of date ............ , 19..
And afterwards the master in chancery of ............ county
under said decree stated an account between said ...........
plaintiff, and ............ , finding that the plaintiff herein
had sustained damages by reason of the non-performance by
said ............ of said contract of ............ , in the
sum of ............ dollars, which report was approved by
the ............ court of ............ county and a decree
was thereupon rendered in favor of the plaintiff and against
said ............ for the sum of ............ dollars and
............ cents; and that said decree still remains in full
force and not reversed appealed from or set aside.

Whereby an action hath accrued to the plaintiff to have
and recover of and from the defendants the sum of ..........
dollars above demanded; to the damage of the plaintiff of

............ dollars; wherefore he brings suit, ete.
(Mississippi)
For that whereas, defendants, on, to wit, the ............
dayof ............. , by their writing obligatory bear-

ing date of that day, Jomtly and severally acknowledged
themselves to be held and firmly bound unto the plaintiff in
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the sum of ............ dollars, to be paid the plaintiff, but
which said writing obligatory was and is subject to a certain
condition therein written: a copy of said writing obligatory
is herewith filed, marked exhibit ‘‘A’’ and made a part of
this declaration, as much as if written therein.

That the nature and condition of the bond, or writing ob-
ligatory aforesaid, was given and made payable to ......... .
the plaintiff, by defendant for the faithful performance o
a certain contract made and entered into on the ..... e
day of ............ , 19..; a copy of said contract is hereto
attached, marked exhibit ‘‘B,”’ and made a part of this dec-
laration, as much as if written therein. °

That the contract upon which this action is founded was
carried out fully and completely by the plaintiff, and that
he has complied with all and singular the conditions and
stipulations on his part required by the contract.

That the said ............ , one of the parties to the said
contract, failed and refused and still fails and refuses to
carry out his part of said contract; that the said plaintiff
herein has made repeated demands upon the said ............
to carry out and to perform the contract as written, and has
also informed the other two of the defendants herein,
veeesssssess, and requested that they perform the contract
for which the bond was executed.

That the said failure on the part of the defendants under
the terms and conditions of said contract and the bond given
by the said contractor and signed as suretiesby ............ ,
two of the defendants herein, caused the supervising architect
not to accept the contract as written, and that said supervis-
ing architect was forced to complete the contract at the in-
stance of the plaintiff herein at a costof ............ dollars.

Yet, the defendants, although often requested, have not
paid the said sum of ............ dollars, the amount ex-
pended by the plaintiff herein in completing the work and
labor and paying for the material, for which the said
............ should have paid, or any part thereof, but wholly
failed and refused to do the work, pay for the material or
complete the contract as written, or any part thereof; and
that by virtue of said refusal to complete the contract, as
per stipulation therein, the plaintiff has been damaged in
the sum of ............ dollars.

1732 Contractor’s bond, mechanics’ liens, Narr. (Va.)

For this, to wit, that heretofore, to wit, on the ............
day of ............ , 19.., the said defendants by their cer-
tain writing obligatory, sealed with their seals and to the
court now here shown, the date whereof is the day and year
aforesaid, acknowledged themselves to be held and firmly
bound unto the said plaintiff in the said sum of $...... above
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demanded to be paid to the said plaintiff. Which said writing
obligatory was and is subject to a certain condition thereunder
written whereby, after reciting to the effect following, to
wit: That the ....... ..... corporation has agreed to loan
to the ..... ceeieanen corporation the sum of .............
dollars ($......), evidenced by ..... vv..... bonds of one
............ dollars ($......) each, payable one year after
date and dated the ............ day of ............ , 19..,
and bearing interest from date at the rate of ..... . per cent
per annum, payable semi-annually, the interest being evi-
denced by coupons attached to said bonds, all of the said
bonds and interest to be secured by a deed of trust upon the
property of the ............ corporation, situated on the
(Insert legal description), more or less, and that one of the con-
ditions of the said loan from the ....... ... corporation to the
said ....... ... corporation is that a building will be erected
on said property by the .......... corporation, and completed
on or beforethe .......... dayof .......... , 19.., at a cost
of not less than $............ and in substantial compliance
with the plans and specifications of .............. , under
which the same is being erected, and shall be free from all
material, labor and mechanies’ liens, it was conditioned that
if the building as above described should be erected and com-
pleted by the ............ corporation at a cost of about
$.......... on or before the .......... dayof ............
19.., and should be free from all material, labor and me-
chanics’ liens, then said obligation should be void, otherwise
to remain in full force and virtue.

And the plaintiff in fact sayeth that before said writing
obligatory was given to it, it agreed with the defendant,
the ............ corporation, to loan it the sum of §........
as set forth in said writing obligatory, provided said wntmg
obligatory was given to it, the plaintiff by said defendant,
except that there were terms and conditions affecting the
said loan not set forth in said writing obligatory, but which
were in the agreement between the plaintiff and the defend-
ant, the ............ corporation, for the said loan of §. .....,
which said terms and conditions were that the ............
corporation should pay the plaintiff two per cent, or the sum
of $............ commission for making the loan; that as
it was stated in the application of the ............ corpora-
tion for said loan that the stockholders’ meeting of the
............. corporation authorizing the said bond issue
would not be held until ............ , 19.., and that it was
necessary that the ....... ceeee corporation should have at
least §...... immediately on account of construction, the
ereeeeeas .. corporation was to advance to the ....... cenes
corporation the said sum of $...... on delivery of the note
hereinafter mentioned and accept the ............ corpora-
tion’s note dated ......... ...y 19.., and due ......
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19. ., in favor of and endorsed by ........... g )
....................... AP : ¥ 11 K
and also that the coveeveecnns corporation should turn over
tothe ......... . corporation a sinking fund of $........ , to
be held by it for the matuntfy of the loan, said sinking fund
to be payable as follows: of which $.......... was to be
payable not later than ............ , 19. RER «so DOt
later than .......... ey 19..; and $............ not later
than .......... «ey 19..; of all of which terms and conditions
the defendant, the ............ company, had knowledge

and notice before the execution and delivery by it of the
said bond.

And the plaintiff further sayeth that, pursuant to said
promise, and because of the giving of said writing obligatory
by the said defendants as aforesaid, it did loan on a certain
day thereafter, to wit, the ............ dayof ............
19. ., to the defendant, the ............ corporation, the sum
of $......00un on the terms and conditions as set forth
above, of all of which terms and conditions the ............
company had knowledge and notice as aforesaid, which said
loan was evidenced by ............ bonds of $............
each, payable one year after date and dated the ............
day of ............ , 19.., and bearing interest from date at
the rate of six per centum, per annum, and payable semi-
annually, the interest being evidenced by coupons attached to
said bonds; and the plaintiff further sayeth that said loan was
made as aforesaid in accordance with the terms and condi-
tions as set forth above, and of all of which the said ..........
company had knowledge and notice as aforesaid, and because
said writing obligatory has been given by the defendants to
-the plaintiff. And the plaintiff further sayeth that said bonds
and interest were secured by a deed of trust, duly of record
in the clerk’s office of the corporation court of the city of
............ , on a certain date, to wit, on the ............
day of .......... , 19.., from the said defendant ..........
corporation on the property described in said writing obliga-
tory, and in accordance with the terms and conditions as set
forth above, and of all of which the said ............ com-
pany had knowledge and notice as aforesaid, and because of
the giving of said writing obligatory by the defendants to the
plaintiff,

And the said plamtlﬁ further says that contrary to the
terms of said writing obligatory the said building was not
erected and completed on the ............ dayof ..........
19.., as required by said wrltmg obllgatory, free from ma-
terial, labor and mechanics’ liens, and that it was subJect
at the time of its completion to material, labor and mechanies’
liens for labor and material entering into the erection and
construction thereof contrary to the undertaking of the de-
fendants as set forth in said writing obligatory; and that said
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writing obligatory and said loan and the said deed of trust
securing the same were made after the work of constructing
said building had commenced and that said material, labor
and mechanies’ liens for material and labor entering mto the
construction of said building were prior liens to the lien of
said deed of trust securing said loan of $....... ...; and the
plaintiff further sayeth that at the time the building was com-
pleted, to wit, on or about the .......... day of...........

19. ., and within sixty days thereafter, as provided by the
statute, various claims of labor, material and mechanics’ liens
were filed in accordance with the statute in such cases made
and provided, for labor and material which had entered into
the construction and erection of said building, and that there-
after on a certain date, to wit, on the ............ day of
Ceeerenaeans , 19.., the said bmldmg, together with the land
upon which the same had been erected and which is deseribed
as set out in said writing obligatory, was adjudicated to be
subject to certain material, labor and mechanies’ liens for
labor and material entering into the construction and erec-
tion of said building by this honorable court acting on the

chancery side in the case of ......... B
corporation, et als., to the extent of $.......... rincipal
and interest to ............ , 19... And the plamtlﬁ sayeth

that said suit was a suit brought to enforce mechanies’ liens
against said property and that said property is situated in
the eity of ........... . and that this court had jurisdietion
of said suit. And the plaintiff further sayeth that said liens
were adjudicated by this court in the case aforesaid, to be
liens for labor and material entering into the construction
and erection of said building and that the same were prior
liens on said building and the land on which it was erected
to the lien of the deed of trust hereinbefore mentioned, secur-
ing the $............ loan made by the plaintiff to the de-
fendant ............ corporation as hereinbefore set out, be-
cause said loan was made after the work of constructing said
building had commenced.

And the plaintiff further sayeth that the said defendant
had notice of said material, labor and mechanics’ liens and
was called upon by the plaintiﬁ to pay the same and prevent
a sale of said property; and the plaintiff further sayeth that
in consequence of said material, labor and mechanies’ liens
and in consequence of said failure of said defendants to pay
the same as they were in duty bound to do, the said building
and the land on which it was erected, described as aforesaid,
was sold at public auction on a certain day, to wit, on the

........... dayof ............, 19.., to the hxghest bidder
for the sum of $............ under a decree of this honor-
able court in the case aforesaid; and on a certain day, to wit, "
on the .... day of ........ , 19.., and on the .... day of

........ , 19. ., after paying the costs of said suit, amounting
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to a certain sum, to wit, $............ and after paying also
taxes and insurance, the sum of $............ , including in-
terest, was paid out of said fund of $............ to the hold-

ers of said material, labor and mechanics’ liens, and the plain-
tiff received under said decree from the sale of said property
under the said decree of said court on account of the said
$.oo of bonds owned by it, and representing the
loan made by it as aforesaid and on account of interest which
had acerued thereon, only the sum of $............ , and the
balance due on the said bonds and on the interest which had
accrued thereon since the date thereof remains unpaid, except
$.oia.. paid on account of interest on the ....... day of
........ , 19.., and except $............, paid as a sinking
fund. By reason of which said breach, the said writing
obligatory became and was forfeited and thereby an action
has acerued to the said plaintiff to demand and have of the
said defendants the said sumof $........... above demanded.

Yet, the said defendants, although often requested, have
not as yet paid the said sum of money above demanded or
any part thereof to the said plaintiff, but have hitherto wholly
neglected and refused and still do neglect and refuse so to
do, to the damage of said plaintiffof ............ dollars, and
therefore it brings this suit.

1733 Court clerk’s bond, action

The taking of a nonresident as surety upon an appeal bond
and approving it renders the clerk liable to an action upon his
official bond, the determination of the sufficiency of the secur-
ity being ministerial.24

1734 Cutting timber, parties

The owner of the fee simple alone is the person to maintain
an action of debt for the recovery of the statutory penalty for
cutting timber.25 All the fee owners of the land upon which
timber is cut must join in an action of debt for the recovery
of the penalty.2¢

1735 Cutting timber, declaration requisites

In an action to recover penalties under the statute for cutting
timber the declaration must allege that the plaintiff is seized

2¢ People v. May, 251 IIL 54, 56 26 Edwards v. Hill, 11 Ill. 22, 24
(1911). (1849).

25 Jarrot v. Vaughn, 2 Gilm. 132,
138 (1845); Sec. 2, c¢. 136, Hurd'’s
Stat. 1909, p. 2218.
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in fee of the land on which. the trees were cut; 27 and this is an
essential averment of the cause of action.28

1736 Detinue bond, Narr. (West Virginia)

For this, to wit, that heretofore, to wit, on the ....... day of
........ , 19.., the said defendants, by their certain writing
obligatory, the date whereof is the day and year last afore-
said, sealed with their seals, an attested copy of which is
now to the court here shown, the original of said writing
obligatory being filed in the clerk’s office of the circuit court
of ............ county, West Virginia, acknowledged them-
selves to be held and firmly bound unto the plaintiffs, de-
scribed in said writing obligatory as ............ and
............ ,inthesumof ............ dollars, to be paid
to the said plaintiffs, therein described as ............ and
............ ; to which said writing obligatory there was
and is annexed a condition, to the effect that thesaid ......... ,
described therein as ........... ,and ........... . had com-
menced an action of detinue in the cireuit court of ..... ceen.
county, West Virginia, against the plaintiffs, ........ ... and
......... , deseribed therein as .......... and ........., for
the recovery of certain sawed lumber in the form of cross
ties and sawed lumber, of the valueof .............. dollars;
that the said ............ and ............ , desiring the
immediate possession of said property, had filed the affidavit
of the said ............ before the clerk of the said circuit
court, as provided by law, so as to obtain an order dnrectmg
the sheriff of ............ county to seize and take into
his possession the property mentioned in the summons in
said action of detinue, and to turn the same over to the
plaintiffs in said action of detinue, the said ............ and
............ ; and that if thesaid ..........and ..........
should pay all costs and damages which might be awarded
against them, or sustained by any person by reason of such
suit, and should have the said property so claimed by them
forthcoming to answer any judgment, or the order of said
circuit court, respecting the same made at any time dur-
ing the pendency of the action, then said writing obligatory
was to be void, otherwise to remain in full force. And the
said plaintiffs aver, that after the making, and the approval
by said clerk, of the said writing obligatory, to wit, on the
...... day Of ...evvoo..... 19.., the said clerk issued an
order, dlrected to the sheriff of the said county of .........
reciting the pendency of the said action of detlnue for the
recovery by the plaintiffs in said action, to wit, the said

21 Edwards v. Hill, supra. 132; Edwards v. Hill, 11 Il 23; Sec.
28 Wright v. Bennett 3 Scam. 259 2, c. 136, Hurd’s Stat. 1909, p. 2218,
(1841) ; Jarrot v. Vanglm 2 Gilm.



1174 ANNOTATED FORMS OF PLEADING AND PRACTICE

.......... ..and ............, from the defendants therein,
to wit, the said ............ and ..... Ceeeees , the latter
therein described 88 ............ ,of c...... ... feet of
sawed lumber, in the form of cross ties and sawed lumber,
or the value of $............ ; and further reciting the filing

of the above mentioned affidavit as also the above mentioned
writing obligatory, and then continuing as follows, ‘‘you’’
(meaning thereby the sheriff of ............ county) ‘‘are
hereby ordered in the name of the state of West Virginia to
seize and take into your possession the said sawed lumber and
cross ties now on sticks at ............ in said ............
county,”’ (meaning thereby the cross ties and sawed lumber
mentioned in the summons in said action).

And the said plaintiffs further aver, that after the making
and approval of said writing obligatory, and after the
issuing by said clerk of the said order, directed, as aforesaid,

to the sheriff of ............ county, and after the delivery
of the said order by the said clerk to the said sheriff, to wit,
on the .... day of ........, 19.., the said sheriff selzed and
took into his possession certain personal property of the
plaintiffs, ........ ceooand ........ .+.., to wit, the cross ties
and sawed lumber of plaintiffson ............ in said county
of ... ... ..., being the same cross ties and lumber men-

tioned in the said order as also in the declaration filed in said
action of detinue and referred to in the affidavit and writing
obligatory above mentioned; that said seizure and taking pos-
session by said sheriff was done under color of and pursuant
to the said order issued by said clerk in said action of detinue
as aforesaid; that the said sheriff at the instance, request and
by the consent of the said ........ ....and ............ and
as the representative of the said ........... and ...........
retained and withheld from the plaintiffs the possesslon of
said sawed lumber and cross ties and kept the same until the

... dayof ...... ceeriens , 19.., and thereupon, before the
eircuit court of ............ county, aforesaid, (to the clerk’s
office of which court the said sheriff returned said order re-
quiring him to seize and take into his possession the sawed
lumber and cross ties, as aforesaid), defense was made in the
said action of detinue that the defendants therein, the said
............ and ............, did not detain the property,
timber, goods and chattels in the declaration in said action
specified, meaning thereby the sawed lumber and cross ties,
seized as aforesaid, or any or either of them, or any part there-
of, in manner and form as the said plaintiffs in said action, the
said ............ and ........ «..., thereof complained
against them, the said defendants in said action of detinue.

‘Whereupon such proceedmgs were had in such action of
detinue that thereafter, to wit, onthe .... dayof ..........,
19. ., judgment was entered by the cireuit court of . .... oo
county, state aforesaid, upon the said defense, for the said
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ciecessecss. 80d ............ against the said ...........
and that the said action of detmue be dismissed, and that the
plaintiffs therein, the said ............. and ......... ey
pay to the said defendants therein the said ... ......... . and
.......... «--... their,thesaid ............and ...........
costs of suit therein expended including an attorney’s fee of
weeeeereees.. dollars, and the further sum of ..............
dollars fine; and plaintiffs aver that the proper costs of plain-
tiffs, .............. and ............ , incident to said action
of detmue, as taxed by said clerk mcludmg said attorney’s
fee of ..... eeeee.... dollars, and the said fine of ..........
dollars, amounts to the sum of $............ ; and thereupon
on the entering of the said judgment of the said court (which
said court adjourned for the term thereof, being the regular
teeeeennaeasy 19.., term thereof, on the .... dayof ........,
19..), the possession of the said sawed lumber and cross ties
seized as aforesaid by the said sheriff, was restored to the
plaintiffs, and plaintiffs took possession thereof.

And plaintiffs further aver that the sawed lumber and cross
ties seized as aforesaid by said sheriff, aggregated a much
larger number of feet board measure, than was recited in said
declaration, affidavit and order issued in said action of detinue
as aforesaid; that the actual number of feet, board measure,
of said sawed lumber and cross ties, seized as aforesaid ag-
gregated a large amount, to wit, ........... feet, board meas-
ure; and plaintiffs further aver that at and before said seizure
the said sawed lumber and cross ties were piled in piles on
sticks aggregating a larger number of piles, to wit, ..........
piles, to the end that the same might dry out and thoroughly
season before shipment ; that at the time said lumber was seized
as aforesaid, to wit, on the .... day of ........ , 19.., the
same was ready for market, and plaintiffs had made pre-
parations to haul and deliver the same at the shipping point
on the railroad, a distance of about ............ miles from
said lumber yard; and had repaired, constructed and put in
good condition for hauling a good road bed down and along
.eveeeee.... for said purpose, at a large expense, to wit,
$............; that on account of the seizure and detentlon
of sald sawed lumber and cross ties by the said sheriff as afore-
said under and pursuant to the order entered in said action
of detinue, plaintiffs were greatly injured and damaged in
this; that during the time that said sawed lumber and cross
ties were in the possession of the said sheriff as aforesaid, that
is to say, between the .... day of ........, 19.., and the
........ dayof ........,19..,the waterin ............ was
permitted to over run and submerge a portlon of said piles of
said cross txes and sawed lumber, to wit, ............ piles
doing great injury to a large part of the same, to wit, ........
feet board measure; that the depreciation in value of the
sawed lumber and cross ties over run and submerged as afore-
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said by reason of such overflow aggregated a large sum to
wit, $............ per thousand feet, board measure; that
durmg said period of detention by said sheriff of said sawed
lumber and cross ties, a large part thereof, to wit, ..........
feet, board measure, deteriorated in value a large amount,
to wit, $o per thousand feet by reason of the decay
and depreciation in quality due to the weather and exposure
to the elements; that plaintiffs were further injured and dam-
aged by the seizure and detention of said sawed lumber and
cross ties from the .... day of ........ 19.., until the

.dayof ........ , 19. ., by the said sheriﬁ as aforesaid, in
this; that during the said period the said road repaired, con-
structed and put in good condition for hauling, as aforesaid,
by the plaintiffs for the purpose of hauling out said lumber
and cross ties and delivering the same to the railroad, at
the place of shipment, at the mouth of ............ , that
being the nearest and most convenient point on the ..........
railroad for shipment of said lumber and ties, was washed
out and destroyed, and plaintiffs were compelled to recon-
struct said road at a great expense, to wit, §............ be-
fore the said lumber and ties could be marketed that there
was no other suitable place from which to ship said lumber
and ties, and the expenditure of said sum of $............ in
the reconstruction of said road down and along said ........
as aforesaid, was made necessary by the seizure and deten-
tion of said sawed lumber and ties as aforesaid; that the
seizure, and detention of said sawed lumber and cross ties
by the said sheriff, as aforesaid, prevented plaintiffs from
hauling and delivering the said lumber and ties to the rail-
road at the mouth of ............ when the weather was
good, and the said road firm and dry, and the plaintiffs will
be compelled to haul and deliver the said lumber and ties
to said railroad in the fall and winter months of the year when
the roads are wet and bad; that the increased cost and ex-
pense incident thereto will aggregate a large sum, to wit,
$.. ... per thousand feet, board measure; that on aec-
count of the said action of detinue and the seizure and deten-
tion, as aforesaid, of plaintiffs said sawed lumber and eross
ties, plaintiffs and their wagons, teams and employees were
left idle and were compelled to lose and did lose a great deal
of time, towit, ............ days to the great loss to plaintiffs,
to wit, $....... .....; that plaintiffs were also put to great
expense for traveling expenses and board bills and were com-
pelled to lose and did lose, by reason of the pendency of said
action of detinue, a large number of days in attending said
cireuit court at the trial of said action, to wit, ..... ... days,
to the great damage to plaintiffs, to wit, $........... ; that by
reason of the institution of said action of detinue and the
seizure and detention of said sawed lumber and ties, as afore-
said, plaintiffs were compelled to lay out and expend large
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sums of money in the employment of counsel to represent and
defend them, the said defendants, in said action of detmue,
which said sums aggregated a large amount, to wit, $........
and plaintiffs further say that the market price of sawed lum-
ber and cross ties depreciated in value during the detention
of said lumber and ties by the said sheriff as aforesaid; and
plaintiffs will be compelled to sell certain grades of said
sawed lumber and said cross ties at a greatly decreased price
under that which plaintiffs could have received for said sawed
lumber and cross ties at the time of said seizure by the said
sheriff as aforesaid; that the depreciation of the market price
per tie for said cross ties will aggregate a large amount, to
wit, ........ cents per tie; that the total number of cross
ties seized and detained by the sheriff as aforesaid aggregated
a large number, to wit, ............ ties and the total depre-
ciation in the market price of said lot of cross ties will thus
aggregate a large sum, to wit, $........... ; that the market
price of sawed lumber depreciated during the period of such
detention a large amount, to wit, $............ . per thousand
feet, and plaintiffs will be compelled to sell sawed lumber,
exclusive of said cross ties, at a greatly depreciated price;
that the loss to plaintiffs incident to such depreclatlon in the
market price will aggregate a large sum on said sawed lum-
ber, exclusive of said cross ties, to wit,alossof $............
all of which costs, expenses and damages were sustained by
the plaintiffs by reason of said suit and action of detinue.

And the plaintiffs say that no part of said costs and dam-
ages incurred and sustained by plaintiffs as aforesaid has
been paid by the said ............ and ............ , or by
either of them, or by any one else for them, or either of them,
to the plaintiffs or either of them, although they, the said
............ and ............ have been requested to pay
the same. And so these plamtlﬁs aver that the condition of
the said writing obligatory has been broken, and that by
reason of said breaches the said writing obligatory has been
forfeited; whereby an action hath accrued to the said plain-
tiffs to have and demand of and from the defendants herein
the sum of ............ dollars first above demanded.

Yet, the said defendants, ete.

1737 Discrimination in insurance rates, action

A life insurance company is liable under the statute if it
assumes an insurance risk primarily upon the condition that
the insured shall have an option to purchase its capital stock.2®

29 People v. Commercial Life Ins.
Co., 247 Il 92 (1910); Laws 1891,
p- 148,
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1788 Discrimination in insurance rates, declaration requisites

After stating all of the facts which show specifically a viola-
tion of the statute against discrimination in rates by life insur-
ance companies, it is not necessary to denounce the discrimina-
tion as unjust.3°

1739 Game law, action

Resident and nonresident stockholders in a shooting club
which owns the grounds upon which shooting is done are liable
to an action for the violation of the game law of 1903.31

1740 Gaming, action

An action of debt lies to recover money, goods, or other val-
uable things lost, paid or delivered to winners at gaming.32

1741 Indemnity bond, Narr. /District of Columbia)

For that heretofore, to wit, on the .... day of ...... .oy
19. ., the said plaintiff prqecured from the defendant for its
protection and indemnity a certain writing obligatory, signed
by ............ its president ............ and attested by
ceeercseees, its resident ............ and sealed with its
corporate seal as required by law, a counterpart thereof is now
to the court herein shown, the date whereof is the day and
year aforesaid, whereby the said defendant, because of cer-
tain considerations thereunto moving, as fully stated in the
copy of the bond hereto attached, and made a part hereof,
undertook, contracted and agreed to and with the plaintiff
that he would make good and reimburse the plaintiff such
pecuniary loss of money, securities or other personal property,
not exceeding the sum of ............ dollars which might
result to plaintiff by reason of the appointment and employ-
ment by plaintiff of ............ late of ............ as its
............ through or by reason of his fraud or dishonesty
in the performance of his duties as such.

That after the execution, sealing and delivery by defendant
to plaintiff of said bond and writing obligatory aforesaid, and
after the date of its becoming effective against the defendant,

and in favor of the plamtlff thesaid .........,a8 .........
having in his possession and custody certain funds of and
belonging to the plaintiff, to wit, the sum of ............ dol-

lars for careful and safe keeping thereof, did wrongfully, un-

30 People v. Hartford Life Ins. 3892, 402 (1904); Game Law (Laws
Co., 252 Il 398, 402 (1911). 1903, p. 215).
5 Cummings v. People, 211 Tl 32 8ec. 132, Criminal Code (IN.).
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lawfully and fraudulently convert the same to his own use,
and did thereby deprive plaintiff of the same, which said
sum of money has never been returned, redelivered or
repaid to plaintiff by the said ............ , nor by any one
for him, although often demanded of him by the plaintiff and
its board of directors, as well as of his legal representative,
administrator of the defendant herein.

And the plaintiff says that because of the premises afore-
said that the defendant ........... . i8 bound, under its writ-
ing obligatory as aforesaid, to make good and reimburse the
plaintiff the pecuniary loss herein set out, to wit, the sum of
............ dollars; but the said defendant has failed and
refused to pay the said sum of ............ dollars, although
often demanded and requested to do so, and has also refused
to pay thesumof ............ dollars as provided in its bond
and writing obligatory, to the damage of the plaintiff of
............ dollars. Wherefore, etc.

1742 Injunction bond, action

Since the Illinois amendatory act of 1874, immediately upon
the dissolution of an injunction a right of action acerues on the
injunction bond to the party against whom the injunction was
directed for the costs and damages sustained in and about the
dissolution of the injunction, irrespective of whether damages
have been assessed or whether the case has been finally disposed
of.33 TUpon the dissolution of an injunction, the bond, when
forfeited, constitutes the cause of action and is intended by law
to cover damages of every kind which a party may have sus-
tained by the wrongful issuing of the injunction writ.3¢ The
obligee may institute the action on the bond as soon as the
injunction is dissolved without awaiting the outcome of an
appeal from the order or decree of dissolution.3® An action on-
an injunction bond must be brought in the name of both obligees
for all the damages sought to be recovered.s®

1743 Injunction bond, Narr. (Ill.)

For that whereas, heretofore, to wit, on the ........ day of
........ , 19.., at and within the county of ............
and state of Illinois, inthe ............ court, on the chancery
side thereof, the said defendant, ............ , having filed his

33 Shackleford v. Bennett, 237 Ill. Bank v. Reed, 232 Ill. 123, 124
523, 526 (1909). (1908).

34 Gorton v. Brown, 27 Ill. 489, 36 New York National Exchange
494 (1862). Bank v. Reed, supra.

s3s New York National Exchange
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bill of complaint against the plaintiffs, praying for discovery
and an injunction against them to restrain them from doing
certain acts therein mentioned, and having caused the said
writ of injunction to issue upon the order of the master in
chancery of said court from the office of the clerk of said
court, to the sheriff of ............ county, which was served
on all of the plaintiffs except ............ , and returned into
court; and afterwards, to wit, on the .... day of ........
19. ., the said .......... court upon the motlon of the sald
plaintiffs, ............ , having adJudged the bond filed under
the order of the master in chancery, before the issuance of the
writ, to be insufficient, required the said defendant .......... '
to give and file a sufficient bond; afterwards, to wit, on the
eeo. day of ..... Ceeaee ..., 19.., at and within the county
of ............ ... aforesaid, the said defendants made their
certain other writing obligatory, sealed with their several
seals (and now to the court here shown) bearing date on the
....day of ........ , 19.., and then and there and thereby
-acknowledged themselves held and firmly bound unto the said
plaintiffs, in the sum of ..... «e.+... dollars, to be paid to
the plaintiffs, their executors, administrators or assigns, for
which payment well and truly to be made, the defendants
bound themselves, jointly and severally, and their respective
heirs, executors and administrators firmly by their said writ-
ing obligatory, with a certain condition thereunder written
as follows, to wit:

‘Whereas, the above named ............ had filed his bill of
complaint in the ...... «ee... court against the above named
............ praying, among other things for an injunection to
restrain the said defendants therein named, from certain acts
and things in the said bill of complaint mentioned; and where-
as, the honorable ............ , judge of thesaid ............
court of said county, had allowed the injunection for that pur-
pose, according to the prayer of said bill, upon the said com-
plaining complainant giving the security required by him in
such case. Now, therefore, the condition of the above obliga-
tion was such, that if the above bondmen ............, their
heirs, executors or administrators, or any of them, should well
and duly pay or cause to be pazd to the said ............
their executors, administrators or asmgns all such costs and
damages as should be awarded against the said complainant,
in case the said injunction should be dissolved, then the above
obligation was to be void, otherwise to remain in full force
and virtue.

‘Which said writing obligatory was, on a certain da